EX PARTE OR LATE FILED Cincinnati Bell
Telephone®

P.O. Box 2301
Cincinnati, Ohio 45201

e September 13, 1994
OURET ¢

b
W

Mr. William F. Caton

Acting Secretary o
Federal Communications Commission R -5
1919 M Street, NW, Room 222 2D e

Washington, DC 20554 P S

T e

RE: Ex-Parte Presentation "z = %if

2 =

Cincinnati Bell Telephone’s Petition for Waiver3
of Section 24.204 of the Commission’s Rules to =
Permit Full Participation in Broadband PCS
License Auctions

AND
Cincinnati Bell Telephone's Request for Stay
in the matter of Amendment of the Commission’s
Rules to Establish New Personal Communications
Services: and Implementation of Section 309 (3j)
of the Communications Act - Competitive
Bidding, Dockets 90-314¢& 93-253 /

Dear Mr. Caton

In accordance with Commission rules governing ex-parte
presentations, please be advised that today, Mrs. Debby Disch,
Vice-President-Marketing and Strategic Planning, William D.
Baskett and Tom Taylor, Counsel for Cincinnati Bell Telephone,

met with Donald H. Gips, Office of Plans & Policy. The
discussions covered issues associated with the above referenced

proceedings. Cincinnati Bell Telephone’s position on such issues
are of public record.

I am filing two copies of this letter and the corresponding

documents in accordance with Section 1.1206 (a) of the
Commission’s rules. Please contact Mrs. Lynda Breen, Federal
Docket Manager on (513)397-1265 if you have any questions.

Sincerely,
a a s o) ’_/"’) . !
Sio fons g B L S o S
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| Telephone*®
MN.M 201 K Fourth 8¢, 102 - 310
Direcwor 1 { P. 0. Box ﬁ 2301
Dooket & lsous Analyeie Cinoinnad, 48201

Phone: (§13] 307-1210
Fax (‘1‘3 AR i) ]

July 31, 1994

Mr. William F. Caton, Acting Secretary
Federal Communications Commission

1919 M Street, N.W., Room 222
Washington, D.C. 20554

In the Matter of:

l
Cincinnati Bell Telephone Company’s
Petition for Widiver of Section 24.204
of the Commission’s Rules to Permit
Full Participation in Broadband PCS
License Auct oql

i it it Vi Nkl el SounlP

|
Dear Mr. Caton:

Enclosed pleass find an original and saix copies of the
Cincinnati Bell Telephone Company’s Petition for Waiver, in the
above roforcncﬁd proceeding.

Please dats st and return the enclosed duplicate cop& of
this letter as jacknowledgament of its receipt. Questions
regarding this document should be directed to Ms. Lynda Breen at
the above address or by calling (513) 397-1265.

|
!
: Sincerely,
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Before the
FEDERAL COMMUNICATIONS COMMISSION
, Washington, D.C. 20554

In the Matter of

|
Cincinnati Bell Telephone Company's
Petition for Waiver of Section 24.204
of the Commission’s Riiles to Permit
Full Participation in Broadband PCS
License Auctions ‘

N e/ e’ Nt ws? Nt

mmm&mxmn

PursuamtoSea:dnlBofmeCmmnmsmlu'CinchmdBenTclaphone
Compcny(CBT')bnbquwuawmofm:uuuhrelicibﬂhymnmfonhln
Section 24.204 of the Cdmmiwonnrulu.’ Section 24.204 restricts entitics holding
"attributable cellular W'MOW more than 10 MHz of broadband PCS
spectrum in the same areps that they provide cellular service.’ As applied to CBT, this
restriction is completely ﬁnmaomble Accordingly, CBT requests & waiver of Section
24.204:0dmltmybid‘ionnndobnhthcmlmoumofbmdbmdPCSspecmu
myotherenﬁtywlwﬁcham-ﬂ:mbleeelmmlmm.

! 47TCFR§1.3
? 47CFR § 24.204!

3 An "atributable céliular interest” lsdennednownmhlpofmpereemormm
a cellular license that covers 10 percent or more of the population in a given PCS
service area. 1
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CBT currenly hdlds a noncontrolling, minority limited partnership interest in the
~ Cincinnati SMSA Limited Partership (the "Partnership"), which was formed in 1982 to
market, service and opox;m a oellular mebile telephone businsss in Uw yougraphic triangle
bounded generally by thé cities of Cincinnati, Columbus and Dayton, Ohio. The respective

percentage interests of the general and limited partners in the Partnership as of the date of
this Petition are as follows:

General Partnership Interests

Ameritech Mobilé Phone Service of Cincinnati, Inc.  40.000%
Limited Partoecship Interests

Ameritech MoblH Phone Service of Cincinoatl, Inc.  12.723%
Cincinnati Bell Cellular Systems Company 45.008%
Sprint Celtular Cémpany 1.200%
Champaign Telephone Company 244%
GIT-Cell, Inc. 825%

Ou June 13, 1994, the Comnission reieased & Memorsndum Qpinion and Qrde in
GEN Docket No. 90-314}* The Memorandum Opinion and Order was sdopted in reeponse 0
67mﬁomfwmmejrmonwormmormmummuciumpwamm
Commission’s October 23, 1993 Second Report and Orvler * Among the rules adoped in the

Services, awnmNomu umm.mmm released June
13, 1994, f

3 W_an_ﬂ_om GEN Docket No. 90-314, released October 22, 1993.
i .2.

b
i
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i
mmm_aqa was the celtular eligibility restriction set forth in Section 24.204 of

the rules, which prohibjts entities holding attributable cellular interosts (i,g., an ownership
lntcmnofzopmmol;morelnaceuuhrﬁcememncovm 10 percent or more of the

popuhtioninagivenpi;smm)fmmommommIOMHzofbroudbnnd

PCSspecuumintheuifnoregionudieinmihmblecemhrinum.

On December 8, 1993, CBT and several other telephone companiss filed a Joint
Petition for Recomidzrﬁtion‘ of the Second Report and Order asking the Commission to
reconsider the cellular eligibility restriction. The joint petitioners argusd that the cellular
olighﬂhynﬁﬁcﬁonshc%ﬂdapplyoﬂymenﬁdaﬁncamlunummwmtw
enﬂdenhnmelyhokl:mu-oomlm:.mmylmmhmhmdm.
Notwithstanding the joint petitioners® argumenss, the Memorandum Opizion and Order
mmmmmmmnmmmmmw
o’ ;

%
0. PURPOSE OF THE ELIGIBILITY RESTRICTION

The Commission believes that PCS and cellular liccnsees serving the same area will

compete on price and quality of service, and that competitive benefits might be reduced if
callular licensees are penmitied to acquire PCS licenses within their service arcas.® At the

anmmmmm.nmmphlll

! wm GEN Docket 90-314, at para. 63-64.

-3-

|
|
|
{
|
)

SEP 23 'S4 15:5S6

P.S

PAGE . 209

e o




L ‘lSE.P 23 'S4 16:04 51‘3-241-9115 CBT EXT/REG AFFRIRS P.&
|
umcnme,theCommhpionncognmmcexperdnmueeUuhrhunmwuldbnngw
PCS markets lndmnmanyendda holding non-controlling interests in cellular licensees
create lmlepowndalfoql anticompetitive behavior.’ In order 1o balance its fear of anti-
competitive conduct on !the one hand, and its desire not to foreclose eatities holding non-
mmm.mwuwwmmmmmmmmomm.m
mw&mimzommwmmmmm.mm
whkhenﬂduwlmzop‘emwmomuhipoNauuhromrwinbeumkedw
omlOMHzBTAﬂmforbrudbmdPCSlnthemngionqumnbumbbcdhhr
interests. '° |
i
m. sncnouu.z@xsumuonnmurrmmsmcm
Aadimnbo're.cmumnyhow.mmnmummm
partnership interest in the Cincinnati SMSA Limited Partnership (the *Partnership”)."
As a limited parter, Cél"ainvumintlu?mnhbhpmlymuive. Under the
lecnhipAgreememxindDehwmkw.“CBTlmmﬂzhtmpmidpminmnqm
and no voting power. C;omequemly.CB‘l'hunoabﬂitytonﬂmmePumorship'i

* Second Report and Orider, at para. 107.
' Memorandum Opinion and Order, at pars. 106.

' As & resul of thig minority limited parmership interest, Section 24.204 prohibits CBT
from obtsining mere than one 10 MHz Basic Trading Area ("BTA") license in the
Cincinnati area, and renders CBT completely ineligible for any of the 30 MHz Major
WkuAm('MTA')lieemlntheCincmﬂm Without this restriction, CBT
wwldbocnﬂﬁedzoobulnnpwwmofmlpemmhthedncinmdm‘

u TherhipluDohwmumhedpmnMpmd therefore, is subject to
Delaware law. I

i
| -4-
i
|

5
|
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operations and no ability to engage in the type of anticompetitive conduct the Commission is

trying to avoid through Section 24.204. This i especially true in CBT's case where the

general partner (L¢,, Amteritech) holds a $2.723 percent interest in the Partnership and,

therefore, has total connﬁl over the Partnership’s operadons.

Application of Section 24,204 to CBT would be unreasonsble under these
circumstances. Whmve; potential anticompetitive problems the Commiuibn is seeking to
avoid could result only ffom controf of & cellular operation, not from holding a non-
oomﬂlng.minodty“mitcdpuﬂnhiplnmminmhmm:rpﬂu. There is no
diﬂeremein»termofcojhn'olbetwoenanenﬁtywithlmmzopmemomnmpmdm
entity with greater than 10 percent ownership where both are limited partners and another
entity holds the controlling general parmership intarest. Yet Section 24,204, if applied o
CBT,wouldnﬂdeBTidshanvmyinfeﬁoernﬂordodomncnﬁduwm
lesa than 20 percent ownership. The 20 percent celiular auribution threshold is clearly an
arbitrary standard which bears no relationship whatsoever to the actual degree of control
exercised by CBTovenIL:Pmuhip's operations. Moreover, it unfairly discriminates
mmm.hmmsévemwhlkw.mummmmmhﬁon‘lwof
fbunﬂn;cmnundﬁonlnl;c\whahnltnh:nnnnunkmﬁonsuuﬂn&

Cnrrnomadnnd4=Cmmuﬁn&uzmuluuxﬁtuau&nnnunerunnﬁcanﬂhudon
snmdndninoﬂutahuuﬁku.l%wemunph.uw(kmmmkﬂmnu&muHJIumchhhuwt

attribution standard for ditermining when businesses owned by minorities and/or women

|
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will be eligible to bid o spectrum in the Entreprencurs’ Blocks.” Under the Commission’s
rules, a minority and/or women-owned business remains eligible to bid in the Entrepreneurs’
Blocks 5o long as it maintains ownership of at least 50.1 percent of the equity and S0.1
percent of the voting m)cruu Non-minority investors are permitted to own up to 49.9
pereemafthecompnnyﬁequityanduptoSpcrcmofinvodngim:ut.“ If this same
- sundard were applied td CBT for purposes of the cellular eligibility restriction, CBT would
be well within its limits since CBT only owns 45 percent of the Partnership’s equity and has
novodngpowmrvdnnngwu
The(hnnnnmﬂonhﬂu:uknmulahhunranﬂbuﬁonaumnhnl&xthcown:rﬂﬂpcn
bnnduuﬂngluMnnsbypdntbunduuunssuﬂnnlornaqupmn. The broadcasting
ownership rules bar only "cognizable” interests. Where a single entity holds more than 50
percent of the voting stobk, no minority interest s cognizable.¥ CBT is within this Limit as
wellsimethuolcgenulrlpamu. Ameritech) owns more than 50 percent of the

Partnership.

BW.PPWNo 93-253 mx:mmm:emm 15 1994, at
|

4 4TC.FR. § 24.7b9
s 47 C.F.R. §73.3455, and potes.
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|
|
Iv. TTDZPEEHJC:ﬁWEEREST
The public l favors the grant of a waiver. The Commission has already
acknowledged the benefits to consumers from permitting local exchange carriers like CBT to
participate in PCS. % qrmmmmmmxommmwfommmw
deploymmorpcsmuémmry. Indeed, CBT may represent the best opportunity
tobﬁngPCSmicun{;idlytooonnm. Moreover, CBT may well be able to offer s
broader range of PCS seyvices at a lower cost than any other potential licensee. Therefore,
;rbinuﬂyruuicdngCBirl"umlmoPCSwmﬂdemmbyumiﬁnuhcnnmbuof
vhblecompetitonintheiwinlentclwommuniudommukci. In short, application of
wu.zmmmemmﬁom |
In order to remain competitive, CBT must have the same opportunity to provide PCS
as cable companies, co I itive access providers and other entities. Without the opportuaity
to fully participats in '.CBTmaynotbeable:ooﬂeritsctmomendnmunnzcof
wlecommunict#om mi%u made possible by the wireless revolution. This would be
deu-imennlno:onlytoclb‘r.bumthepublicuweu.
|
V. REIEFREQIW
Fonﬂofthnfore"oin;muom.CBTrupecmmquumawnverofSecﬁon
u.mofmcmhlfx’smlnsodntCBTmnybldonmldobuinmemvammntof

-+

1 . at para. 126.
!
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bmndbnndPCSlpectrumintheCiminmﬂmaitwouldothcrwhebunddedm. but for
its investment in the Cincinnati SMSA Limited Partership.

Respectfully submitted,

FROST & JACOBS |

o e S 2

William D, Baskett
Thomas E. Taylor

Christopher J. Wilson

2500 PNC Center

201 East Fifth Street
Cincinnati, Ohio 45202
(513) 6516800 |

t

Anorneys for Cincinnati Bell

' Telephone Company
Dated: July 21, 1994 ,

011140801 |
|
!
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